Introduction
Unlike Parliament, other courts, legislative and executive institutions at all levels of government, the Constitutional Court was a completely new institution when it was instituted in 1994. The Court has been the guardian of all actions to give effect to the most comprehensive law reform programme that has ever been undertaken in South African history, namely the new constitutional dispensation. The major role it has played in the transformation of South African society and the legal system cannot be denied by anybody However, as could have been expected, everybody, and particularly everyone who forms part of some or other legal circle, has an opinion on how successful or otherwise the court has been in fulfilling this role.
Opinions in this regard are often based on perceptions. The reason for this could be that the rather small number of high-profile judgments does not reflect the full picture of all the court's rulings and the effect it has had on society in general and on the legal system in particular. 1 The purpose of this article is to reflect on the outcome of the counting and classifying of certain aspects of the Constitutional Court judgments delivered between 1995 and 2012. Although is it generally recognised that statistics cannot replace sound judgments, judgments based only on intuition and assumptions are usually not as sound as they could be. It is better to know than to guess, even if it is not uncommon afterwards to adapt what you know to suit your case. 
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This study's cut-off date of 31 December 2012 has no other significance than that it was the last date before the beginning of the year in which this article was written.
However, since the Constitution Seventeenth Amendment Act of 2012 expressly provides that the Constitutional Court now has jurisdiction to hear applications on non-constitutional matters, the figures contained in this article could be used at a later stage to determine what effect this amendment might have had on the functioning of the Court -that is, after the Court has been operating for some time as the so-called apex court. However, the Court did not consider the merits of all the cases that came to its attention. 3 There were approximately 103 instances in which the Court refused to consider the merits. 4 These comprise 22.19 % of the total number of 464.
2 As counted on SAFLII 1995-2012 www.saflii.org.za. A few double references appear in this source. In this article a case with multiple references is counted as one case. Only a few of the cases noted were not reported in the Butterworths Constitutional Law Reports or the South African Law Reports. The cases considered per year were: 1995: 14; 1996: 27; 1997: 19; 1998: 21; 1999: 20; 2000: 29; 2001: 25; 2002: 34; 2003: 25; 2004: 22; 2005: 23; 2006: 24; 2007: 27; 2008: 23; 2009: 34; 2010: 27; 2011: 37; 2012: 33. 3 See O'Regan 2012 SAJHR 122. For statistical analyses of the use of foreign precedents by the Constitutional Court, see Rautenbach Teaching an 'Old Dog' New Tricks?; Rautenbach and Du Plessis 2013 German Law Journal. 4 The refusals per year were: 1995: 0; 1996: 8; 1997: 3; 1998: 6; 1999: 3; 2000: 5; 2001: 7; 2002: 11; 2003: 14; 2004: 6; 2005: 8; 2006: 5; 2007: 5; 2008: 0; 2009: 5; 2010: 8; 2011: 4; 2012: 5. There are various ways in which applications reach the Constitutional Court. In this article, these pathways were used as the categories in respect of which the counting was done. These categories are the following (the numbers refer to the sections in which they are discussed below):
1 Referrals by other courts in terms of the interim Constitution.
Provincial Divisions of the High Court had jurisdiction on a wide range of constitutional matters within their areas of jurisdiction and parties before a Court could for the purposes of a particular case agree that the provincial Court would exercise jurisdiction in matters within the exclusive jurisdiction of the Constitutional Court. 11 The rules for referring constitutional matters within the exclusive jurisdiction of the Constitutional Court to the Court were complicated 12 and it serves no purpose to repeat them here. This project was not a success.
One of the advantages of "experimenting" within the framework of an interim constitution is that less successful enterprises need not be repeated. describes the matters on which only the Constitutional Court has jurisdiction and s 168(3)(a) provides that the Supreme Court of Appeal may decide appeals in any matter arising from the High Court of South Africa, except in respect of labour or competition matters as may be determined by an Act of Parliament. 14 Section 167(4) of the Constitution.
15
Section 169(1) of the Constitution. S 167(1)(a) provides that national legislation and the rules of the Constitutional Court must allow a person, when it is in the interests of justice and with the leave of the Constitutional Court to bring a matter directly to the Constitutional Court.
/487
The breakdown per year is as follows : 1995 -12; 1996 -15; 1997 -5; 1998 -3 The new Constitution abolished this system. After 1998 no referrals occurred in terms of these provisions.
Refusals to consider the merits of applications
In the case of 7 of the 35 referrals that took place between 1995 and the end of 1998, the Constitutional Court refused to consider the merits of the cases -6 in 1996 and 1 in 1997. The reasons for these refusals included that The cases considered per year were: 1995: 2; 1996: 6; 1997: 2; 1998: 0; 1999: 2; 2000: 0; 2001: 1; 2002: 0; 2003: 0; 2004: 0; 2005 0; 2006: 3; 2007: 0; 2008: 1; 2009: 0; 2010: 1; 2011: 3; 2012: 0. (a) Disputes between organs of state were considered in 3 cases; all these cases involved applications by provincial governments. 
Refusals to consider the merits of referrals/ applications
There were no refusals to consider the merits of applications in any of the applications referred to in this paragraph.
Invalidations
In exercising its jurisdiction on matters within its exclusive jurisdiction between 1995 and the end of 2012, the Constitutional Court considered has nevertheless been made for appeals and direct access because an appeal may permit more issues to be examined than would be the case in a mere referral. 
Refusals to consider applications for confirmation
The Constitutional Court refused to consider 7 applications for confirmation of In 2 of these 7 instances, the Court refused to consider the merits of the other Courts' invalidations because the issues were moot, either because the invalidity of the statutory provision had already earlier been confirmed by the Constitutional Court, 43 or because by the time the confirmation of invalidity was to be considered, Parliament had already passed legislation that rectified the defects in the invalidated legislation. 44 The Court held that when an invalidated Act was repealed before the Constitutional Court had been able to consider the confirmation, the Court would,
40
The cases considered per year were: 1995: 0; 1996: 0; 1997: 2; 1998: 3; 1999: 5; 2000: 11; 2001: 5; 2002: 8; 2003: 2; 2004: 6; 2005: 3; 2006: 3; 2007: 3; 2008: 5; 2009: 10; 2010: 4; 2011: 2; 2012 
Confirmation of invalidations
After considering the invalidations, the Constitutional Court did not confirm the invalidations in 18 cases. The numbers per year are as follows: 1995: 0; 1996: 3; 1997: 1; 1998: 3; 1999: 2; 2000: 3; 2001: 2; 2002: 3; 2003: 7; 2004: 2; 2005: 4; 2006: 1; 2007: 1; 2008: 1; 2009: 2; 2010: 5; 2011: 4; 2012: 1. 61 In at least 10 cases; see eg Transvaal Agricultural Union The Constitutional Court therefore invalidated in 8 instances and refused to invalidate in 3 instances.
Appeals

General
The Constitutional Court is first and foremost a court of appeal. It must be noted that as far as invalidations are concerned, there were instances in which judgments contained findings of both validity and invalidity; in this survey they are recorded as invalidations. It must further be noted that findings of invalidity of administrative, executive, judicial and private actions were based not only on inconsistencies with the Constitution, but also on being inconsistent with other legal rules. This is due to the fact that the Constitutional Court has increasingly assumed jurisdiction on constitutional matters without applying constitutional provisions in reaching conclusions on the merits of applications. The numbers per year were as follows: 1995: 0; 1996: 0; 1997: 1; 1998: 1; 1999: 2; 2000: 2; 2001: 3; 2002: 5; 2003: 4; 2004: 7; 2005: 9; 2006: 8; 2007: 11; 2008: 10; 2009: 7; 2010: 4; 2011: 12; 2012: 15. The applications for leave to appeal against judgments of particular Courts are as follows (the number of refusals to hear applications are also included in the other provinces 121 and previous legislation. 122 There was also one judgment in which the court made a mero motu announcement about its own quorum requirements.
Appeals against judgments of the Supreme Court of Appeal
General
123
In this category, no refusals to hear applications or "invalidations" are noted -it would be inappropriate to consider the determination of costs and reversal of previous cost orders or amendment to previous orders of the court itself as "invalidations".
Summary and notes
Between 1995 and the end of 2012 the Constitutional Court considered 464 applications for review.
How did the cases reach the court?
The ways in which these 464 applications reached the Court were as follows: Since the Constitutional Court is primarily a court of appeal, it is not surprising that by far the greatest number of applications (251 out of 464, that is, 54.09%) consists of applications for leave to appeal against judgments of other courts. What is noticeable, however, is that the majority of these applications were for so-called direct appeal in terms of section 167 (6) It is not ordinarily in the interests of justice for a court to sit as a court of first and final instance, in which matters are decided without there being any possibility of appealing against the decision given. Experience shows that decisions are more likely to be correct if more than on court has been required to consider the issues raised. In such circumstances the losing party has an opportunity of challenging the reasoning on which the first judgment is based, and of reconsidering and refining arguments previously raised in the light of such judgment.
In how many instances did the Court invalidate laws and action?
The Constitutional Court invalidated in 192 instances legal rules and actions of organs of state and individuals. These invalidations were done in respect of 464 applications received for review in all the categories and they were done in respect of 361 instances in which the Court reviewed the merits of applications. 41.39% of the 464 applications received were invalidated. 53.18% of the applications where the merits were considered were invalidated. Acts of Parliament constitute the largest category of applications considered, to which the Constitutional Court reacted by invalidating some of the provisions considered. The real impact of the invalidation of legal rules can be assessed only by an analysis of the contents of invalidation orders and such an exercise was not the focus of this investigation. It is also very important to note that even refusals to formally invalidate legal rules could change the status quo in respect of the meaning of those rules. The Constitutional Court follows a rule that when legislation can be interpreted in more than one way and at least one of the interpretations amounts to a reasonable interpretation that does not conflict with the Bill of Rights, that particular interpretation must be followed. 131 This means that without invalidating a legal rule, it may be assigned a meaning which it previously did not have.
Administrative, executive and private actions which were performed in terms of legal rules which the Court invalidated were, of course, also invalidated, but because such invalidity ensued from the invalidity of the authorising law, they were not counted in 131 For a discussion of the rule see Rautenbach Constitutional Law 255-264. the last three categories -that is, those concerning administrative, executive, discretionary court and private action. The latter categories therefore concerned the invalidation of actions performed in terms of valid legal rules.
The category Administrative and Executive action includes 8 applications in which the constitutionality of actions of the President were considered. There were 5
invalidations of actions of the President 132 and 3 instances in which the Court refused to invalidate the action.
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Processes of counting and classifying can be frustrating because they abound with pitfalls (more accurately "potholes" in the South African context) relating to incorrect counts and the subjectivity of classifications -ask anyone who grew up on a sheep farm about the frustrations of the numerous outcomes of counting the same flock over and over. However, it has to be done, even if it produces no more than a small contribution for improving the quality of the bigger debates that will follow sooner or later, after we have reached home after dusk. 
